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THE ASSOCIATED PRESS CASE 

By a divided vote the United States Supreme Court has held that 
one who gathers news for sale is, for a limited period of time after 
its publication in news bulletin or newspapers, entitled to restrain its 
dissemination for commercial purposes by business competitors. 
International News Service, Petitioner, v. The Associated Press (Dec. 
23, i9i8) U. S. Sup. Ct. Oct. Term, No. 22i.1 The problem presented 
to the court was purely one of state "common law,"2 for the juris- 
diction of the federal courts depended solely upon diversity of citizen- 
ship and there were no statutes involved. For the holding there was 
no exact precedent in any court of last resort, as Mr. Justice Brandeis 
makes clear in the dissenting opinion. Many more or less analogous 
situations had of course been passed upon. Over and over again courts 
have vindicated the rights of producers to prohibit the copying of 

'For complete statement of facts see RECENT CASE NOTES, infra. 
2 "Common law" is here used in the meaning of "unwritten law" as dis- 

tinguished from statutory law. It therefore includes the judge-made "equity 
law" as well as "common law law"-if such a phrase is permissible. 

[3s7] 
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uncopyrighted literary compositions, lectures, paintings, and dramatic 
and musical compositions, even though they have been communicated 
or exhibited to a limited number of persons.3 So also trade secrets 
are protected so long as they are not given to the general public.4 In 
the so-called "ticker cases" it is established that before "news" has 
been "published," i. e., communicated to the public generally, "pirat- 
ing" it is unlawful, although here too it may have been communicated 
to a limited number of persons.5 In all of these there is the common 
element that protection is given to something produced by the com- 
plaining party which has never been given to the public generally, 
although it has been revealed or exhibited to a limited number of per- 
sons for special purposes. In the principal case the court was invited 
to take a new step and extend protection to the gatherer of news even 
after general publication. In several of the "ticker cases" there is 
general language which assumes this to be the law, a common way 
of putting it being that a news gatherer has "a property right" in his 
news. 

It is noteworthy that in the prevailing opinion, written by Mr. Jus- 
tice Pitney, reliance is not placed upon these dicta. He says: "We 
need spend no time upon the general question of property in news 
matter at common law . . . since it seems to us the case must turn 
upon the question of unfair competition in business." In spite of this, 
however, we soon find the learned justice saying that "as between the 
parties," news matter "must be regarded as quasi property." To the 
mind of the present writer, such general expressions-"property right 
in news," "quasi property," etc.-are so vague as to be of little value 
in reaching sound conclusions." The situation needs closer analysis 

Space permits the citation of only a few of the leading cases. Many others 
are cited in the dissenting opinion of Mr. Justice Brandeis. Literary composi- 
tions: Webb v. Rose (I733) Amb. 695; Donaldson v. Beckett (I774, H. L.) 
4 Burr. 2408; Wheaton v. Peters (i834, U. S.) 8 Pet. 59I. Letters: Thompson 
v. Lord Chesterfield (i774) Amb. 737; Gee v. Pritchard (i8i8) 2 Swans. 402; 
Baker v. Libbie (I9I2) 2i0 Mass. 599, 97 N. E. i0g (see note in 37 L. R. A., 
N. S. 944). Dramatic compositions: Macklin v. Richardson (1770) Amb. 694; 
Ferris v. Frohman (I912) 223 U. S. 424, 32 SUp. Ct. 263; Thompkins v. Halleck 
(882) I33 Mass. 32. Lectures: Cullen's Case (I77I, Ch.) 12 App. Cas. 332, 

note 2; Caird v. Sime (i887) I2 App. Cas. 326. Paintings: Turner v. Robin- 
son (i86o) io Ir. Ch. 12I. 

4Salomon v. Hertz (i885) 40 N. J. Eq. 400. A large number of the authorities 
are collected and discussed in I2 L. R. A. (N. S.) I02; 20 ibid. 933; 44 ibid. ii6o. 

'Exchange Telegraph Co. v. Gregory [I896] I Q. B. I47; Kiernan v. Man- 
hattan Quotation Telegraph Co. (i876, N. Y. Sup. Ct.) 50 How. Pr. I94; 
Board of Trade v. Christie Grain, etc. Co. (09C05) I98 U. S. 236, 25 Sup. Ct. 637. 

6 To say that a person who "owns" something has "a property right" is a 
totally inadequate way of describing the legal situation. An adequate analysis 
reveals that the "owner" of anything has a more or less comprehensive aggre- 
gate of rights, privileges, powers and immunities, and that other persons 
indiscriminately are under the respective correlative duties, no-rights, liabilities 
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and the problem must be stated in more concrete terms. After gen- 
eral publication does the news gatherer have, with reference to his 
news, any rights, privileges, etc., and if so, just what and how extensive 
are they? Prior cases, as we have seen, have settled that so long as 
the news has been communicated only to a limited number of persons 
for special purposes only, the one gathering the news has: (i) rights 
that the ones to whom the communication is made shall not repeat it 
to others except as authorized by the agreement; and (2) rights 
against people generally7 that they shall not obtain and communicate 
to others the news in question without the consent of its gatherer.8 
Our problem then is, do these rights entirely cease upon publication, 
or do they continue, in whole or in part? One thing seems clear: after 
news has been given to the public, as it was in the principal case, 
people generally are privileged to repeat the news to other people for 
non-commercial purposes, i. e., the news gatherer now has no-rights 
that they refrain from communicating to others the news in question, 
so long as it is for such non-commercial purposes. To this extent, 
at least, the rights of the news gatherer are less than before publica- 
tion. How now if the repetition to others is by a business competitor 
of the plaintiff and for the purpose of competing with him as a seller 
of news?9 That repetition for this purpose is forbidden for a period 
long enough to enable the news gatherer to derive a fair business 
advantage from his expenditure of time and energy, is at least con- 
ceivable-and it is just this that Mr. Justice Pitney seems to have in 
mind when he says that the question is one of "unfair competition." 
Whether such a result is desirable cannot, of course, be determined 
except by a careful consideration of the policy involved, i. e., of the 
results likely to follow from the recognition of such rights. 

The admirably brief and lucid opinion of Mr. Justice Holmes-con- 
curred in by Mr. Justice McKenna-accepts the point of view of the 
majority to the extent of regarding the problem as one of "unfair 
competition." The learned justice, however, believed that the prin- 

and disabilities. The rights of the . "owner" are innumerable; so are the 
privileges, the powers, the immunities, i. e., they are all in rem, or "multital" 
jural relations. See the discussion by Professor Hohfeld, Fundamental Legal 
Conceptions as Applied in Judicial Reasoning (1917) 26 YALE LAW JOURNAL, 
710, 746. The phrase 'jural relation" seems preferable to "legal relation," for 
the word "legal" suggests "common law" as distinguished from "equity," 
whereas "jural" clearly includes both. Many jural relations are, of course, 
exclusively equitable. 

7 That is, rights in rem or "multital" rights. See preceding note. 
'The cases are cited in note 5, supra. A complete analysis of the situation 

would reveal the existence of privileges, powers and immunities as well. 
'The court treated the newspapers composing The Associated Press as the 

real plaintiffs. While the defendant did not sell news directly to the public 
but only to newspapers, it is believed the court is right in treating the defendant 
as a "competitor" of the plaintiffs within a fair meaning of that term. 



390 YALE LAW JOURNAL 

ciples governing that branch of our law did not warrant the court in 
going farther than to hold that the defendant must, if it used the plain- 
tiff's news, suitably acknowledge its source.'0 

In his dissenting opinion Mr. Justice Brandeis, after a demonstration 
that previous cases leave the question an open one, devotes himself 
to an argument that sound policy requires that courts refrain from 
creating rights of this character. His view seems to be that courts 
will be unable so to mould the resulting legal situation as to safeguard 
these rights from abuse.-' When one notices that the protection asked 
for, if given, is for a very limited time-only so long as the statements 
of fact have commercial value as news'2 one can hardly share the 
fears expressed by the learned justice that the rule established by the 
majority will result in any serious interference with the acquisition by 
the public of information as to the happenings of the world. On the 
contrary, it seems to the present writer that the protection given the 
news gatherer by the decision will in the long run have the effect of 
stimulating the gathering and publication of news. Indeed it is dif- 
ficult to see how, without it, a great and efficient news-gathering organi- 
zation could be maintained, in view of the enormous expense necessarily 

10 He felt that the result of what the defendants were doing made the public 
believe, at least in many cases, that The Associated Press had copied from the 
defendant, and so discredited the news service of the plaintiff. 

" Thus he says: "Courts are ill-equipped to make the investigations which 
should precede a determination of the limitations which should be set upon 
any property right in news or of the circumstances under which news gathered 
by a private agency should be deemed affected with a public interest. Courts 
would be powerless to prescribe the detailed regulations essential to full enjoy- 
ment of the rights conferred or to introduce the machinery required for 
enforcement of such regulations. Considerations such as these should lead us 
to decline to establish a new rule of law in the effort to redress a newly-dis- 
closed wrong, although the propriety of some remedy appears to be clear.'" 
(The italics are those of the present writer.) 

12 The injunction previously directed by the District Court restrained the 
defendant from "any taking or gainfully using of the complainant's news, either 
bodily or in substance, . . . until its commercial value as news to the com- 
plainant and all its members has passed away." This injunction was a prelim- 
inary one, granted upon a consideration of the bill and answer and affidavits 
on both sides. The defendant objected to the indefiniteness of the portion in 
italics. To this the Supreme Court said: "Perhaps it would be better that the 
terms of the injunction be made specific, and so framed as to confine the 
restraint to an extent consistent with the reasonable protection of complainant's 
newspapers, each in its own area and for a specified time after its publication, 
against the competitive use of pirated news by defendant's customers. But 
the case presents practical difficulties; and we have not the materials, either in 
the way of a definite suggestion of amendment, or in the way of proofs, upon 
which to frame a specific injunction; hence, while not expressing approval of 
the form adopted by the District Court, we decline to modify it at this prey 
liminary stage of the case, and will leave that court to deal with the matter 
upon appropriate application made to it for the purpose." 
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involved. Hence it is believed that a refusal to accord the protection 
sought would do more than anything else to discourage legitimate and 
desirable enterprise in news collection and dissemination. 

It is interesting to note that Mr. Justice Brandeis shares the illusion 
of probably the majority of the legal profession that by such a refusal 
to give the plaintiff the relief he asked (the problem presented being 
admitted to be a new one) the court would avoid making "a new rule 
of law."'13 This of course is not true. It is usually overlooked- 
indeed at times it is denied'14-that in settling that under a given state 
of facts the person involved is privileged to act in a certain way, a 
court determines the jural relations of that person to other human 
beings. Those who deny that a privilege is a jural relation would, 
if they were logical, have to say that a decision for the defendant in 
the principal case would involve a determination of a mere question of 
fact and not of the jural relations of the parties. Surely, this cannot 
be so. When courts determine that certain facts give a witness a 
privilege not to testify, or that certain other facts make defamatory 
remarks about one's neighbor "privileged" and so not actionable, they 
are determining the jural relations of the parties, just as much as if 
they were to find against the privileges claimed and thereby to rec- 
ognize the existence of rights. Whichever way a new problem is 
decided, therefore, the court establishes for the first time what legal 
relations result from the state of facts in question. If the decision is 
for the plaintiff, a right and correlative duty are recognized; if the 
defendant wins, his privilege and the correlative no-right of the plain- 
tiff are recognized. So Mr. Justice Brandeis, in holding that the 
defendant was privileged to pirate the plaintiff's news, was laying down 
"a new rule of law" just as clearly as was the majority when they 
held that the defendant was not privileged. 

W. W. C. 

13 See the passage quoted in the preceding note. 
14 Sir Frederick Pollock seems to do so in his volume on Jurisprudence (2d 

ed., i904) 62. The passage is quoted and criticized by Professor Hohfeld in 
(1913) 23 YALE LAW JOURNAL, i6. 42. 

REVOCATION OF LICENSES WITHOUT A HEARING 

The line of demarcation between the police power and the limitation 
of the fourteenth amendment is continually moving in the direction of 
a wider extension of the police power with a concomitant retreat and 
weakening of the restraining force of the fourteenth amendment.' In 
specific application to the regulation of occupations, this movement 
is marked by an ever growing social control over private enterprise 
and in a subjection to license of many occupations hitherto considered 

'See Bunting v. Oregon (09I7) 243 U. S. 426, 37 Sup. Ct. 435. 
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